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IN THE HIGH COURT OF MADHYA PRADESH
AT GWALIOR

BEFORE
HON'BLE SHRI JUSTICE G. S. AHLUWALIA

ON THE 14" OF JULY, 2025

SECOND APPEAL No. 213 of 2024

RAMCHARAN SEHARIYA AND ANOTHER
Versus
SANTOSH KUMAR JAIN

Appearance:
Shri Yashvardhan Goswami, Advcoate for the appellants.

Shri Rishi Kumar Soni, Advocate for the respondent.

JUDGMENT

This second appeal, under Section 100 of CPC, has been filed against
the judgment and decree dated 24/11/2023 passed by Principal District
Judge, Guna in Regular Civil Appeal No. 20/2021, as well as, judgment and
decree dated 24/6/2021 passed by VII Additional Judge to the Court of First
Civil Judge, Junior Division, Guna in RCSA No. 87 of 2017.

2. Appellants are defendants who have lost their case from both the

Courts below.

3. Facts necessary for disposal of present appeal, in short, are that

plaintiff filed a suit for declaration of title and permanent injunction pleading
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inter alia that he purchased a plot admeasuring 450 square feet situated in
Pratibha Colony behind Shri Ram Colony, District Guna. The property was
purchased by registered sale deed dated 20/07/2009 from Ashish Agarwal.
Plaintiff was placed in possession from the date of execution of sale deed. It
is pleaded that on 28/3/2017 when he went to the plot, then defendants came
there and started abusing him and also threatened to dispossess him and
falsely implicate him under SC/ST Act. The plaintiff reported the matter to
the police but no action was taken and accordingly the suit was filed for
declaration of title and permanent injunction as plaintiff was apprehensive
that he may be dispossessed by the defendants/appellants at any point of
time.

4. Appellants/defendants filed their written statement and it was claimed
that the suit property is not an open plot but house belonging to defendants of
two rooms has been constructed and electricity meter has also been installed
and defendants are in possession for last more than 30 years. The spot map
which was filed was also denied. It was denied that defendants had ever tried
to take possession of the property in dispute. It was claimed that defendant
No.2 was working with elder brother of plaintiff and at that time he had paid
Rs.50,000 to Kailash Jain and had constructed the house.
5. The trial court after framing issues and recording evidence decreed the
suit.

6. Being aggrieved by the judgment and decree passed by the trial Court,
appellants preferred an appeal which too has been dismissed by the appellate
Court.

7. Challenging the judgment and decree passed by the Courts below, it is
submitted by counsel for appellants that appellants had filed an application
under Order 41 Rule 27 CPC before the appellate Court and along with said
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application, appellants had also filed tax receipts as well as electricity bills to
show that the appellants are in possession of the property in dispute. It is
submitted that the appellate court has wrongly rejected the application and,

accordingly, proposed following substantial question of law:-

“1. Whether the judgment and decree passed by Ld. Courts below
are based on perverse finding?

2. Whether Ld. Trial Court fell in error in dismissing the
application under Order 26 Rule 9 CPC so moved by the
appellants when it was a clear case of the appellants that on spot
there was two rooms constructed in which appellants have been
living for more than 30 years?

3. Whether Ld. First Appellate Court committed grave error in law
while not forming the opinion on the aspect that as to whether Ld.
Trial Court was right in dismissing the appellant's application
under Order 29 Rule 9 CPC ?

4. Whether Ld. First Appellate Court was justified in dismissing
the appellants' application under Order 41 Rule 27 CPC which
suffice to substantiate the better position on the disputed land as
well as existence of the appellants concerning the land in dispute?

5. Whether Ld. Courts below were justified in wrongly relying on
the complaints/documents exhibited as P/4 to P/6 when over it
there was no stamp of the Authorities on whose offices it were
filed and statements of that very Authorities never inscribed in the
Court?

6. Whether Ld. Courts below were justified in not framing the very
crucial issue as to whether the area in question is a plot of land
owned and possessed by the plaintiff or a residential building/two
rooms owned by defendants?

7. Whether Ld. Courts below were justified in decreeing the
plaintiff's suit where plaintiff has to stand on his own legs, not on
the legs of the defendant?

8. Whether Ld. Trial Court fell in error in rectifying the issue no. 1
on its own motion on the date of pronouncement of judgment?”’
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8. Heard learned counsel for the appellants.

0. Respondent has purchased the property in dispute from Ashish
Agarwal by registered sale deed dated 20/07/2009 (Ex.P/1). Thus, it is clear
that the name of plaintiff was also mutated in the revenue records which is
evident from Khasra Panchsala (Ex.P/2) and Kishtabandhi Khatauni (Ex.
P/3). The police reports lodged by the plaintiff have also been filed as
Exhibits P/4 and P/5 and the complaint made to SDM is Ex.P/6. Santosh
Kumar Jain (PW1) has also proved these documents and he has categorically
stated that he has purchased the property in dispute. Kailash Chand Jain
(PW2) has also stated that the plaintiff after purchasing the said property by
registered sale deed dated 20/07/2009 is in possession of the property. On
28/03/2017 defendants had come on the spot and abused the plaintiff.
10. Ramshri Bai (DW1) has stated that plaintiff Santosh Kumar Jain is not
known to her and she has not encroached upon the plot of plaintiff and the
suit has been filed on false grounds. In paragraph 6 of the cross-examination,
she has stated that she has not purchased any land. Vishnu Prasad (DW2) has
stated that he is residing after 2-3 houses of defendant. He has stated that he
is an auto driver and he leaves the house at 8 in the morning and comes back
at 8 in the evening. He does not know what transpires in the colony in his
absence. He has also stated that even on 28/03/1997 he had left the colony
along with his auto in the morning and even if any dispute had taken place

between plaintiff and defendant then it is not in his personal knowledge.

11. Thus, it is clear that defendants have no title in the land in dispute.

Defendant has examined only two witnesses, i.e., Ramshri Bai (DW1) and
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Vishnu Prasad (DW2). Examination-in-chief of Ramshri Bai (DW1) was
filed in the form of affidavit under Order 18 Rule 4 CPC which reads as

under:

§ siHfa msErE ufed IereRer WERar oMy 50 Al fHardl —
SIRTH BIAMT HOY0 AT HOYO HI Y&+ dTell g —

H IUIYdH A BT Al g b —
1. U8l H A HAR SIF DI T8l Sl 8 Td H HAIT HAR SiF
T W R Heoll el (BT & |
2. gefd 4 FAW SiF &I Tierdl el &1 IR T 8 g8 9 H BN
BT gHDT T |

3. Jefd W fAAId 24.042016 BN FAN O & I TR PHeoll B

BT Y] e8! fbar 8 | dl gRT 3N SRl WR a1 G b

T8 |

e : 4.3.2021 TEER 98 /—
YA

§ ergrRdl, Y Ydd AT Rl g b, I9d 9T ud & URT
FHIE 1 AMId 3 H o ¥ d20 9 9 WEl g, S §@p W
3T TET B, IR I AU H 3N TS PI Ie AT H Aurfed
forar T € |
fe=e : 4.3.2021 BXIER : el / —

Thus, it is clear from her examination-in-chief that she has not claimed
that in what capacity she is in possession of the property in dispute. She has
also not stated as to whether she has perfected her title by way of adverse
possession or not. Although it was pleaded by defendants that the house was
constructed with permission of elder brother of plaintiff, but there is no such
evidence to that effect. Even this fact was also not mentioned by Ramshri

Bai (DW1) in her affidavit filed under Order 18 Rule 4 CPC.
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12.  So far as rejection of application under Order 41 Rule 27 CPC is
concerned, this Court is of considered opinion that the appellate Court did
not commit any mistake by rejecting the said application. The appellants had
filed downloaded copy of ledger of property tax. By no stretch of
imagination it can be said that the said property tax was paid by the
appellants. At the most it can be held that the property tax is being deposited
regularly. Appellants had also filed copy of receipt to show that Ramshri Bai
(DW1) had deposited Rs.360/- on 16/09/2022 towards Swachhata Kar
(sanitation tax). The suit was filed in the year 2017. Suit was decreed by
judgment and decree dated 24/06/2021 and the only tax which was paid by
Ramshri Bai (DW1) is on 16/09/2022, that is during the pendency of appeal.
Furthermore, it is not clear from this receipt as to whether Swachhata Kar

was paid in respect of suit property or not.
Be that whatever it may be.

Solitary deposit of Swachhata Kar and that too during pendency of
appeal cannot be taken as a convincing evidence to show that appellants are
in possession, specifically when nothing has been stated by Ramshri Bai

(DW1) in her affidavit filed under Order 18 Rule 4 CPC.

Appellants have also filed copy of certain electricity bills. The bill
which was issued on 27/12/2011 merely shows that electricity meter is
installed in Radha Krishna Mandir near Shri Ram Colony. By no stretch of
imagination, it can be presumed that electricity meter was installed in the suit
premises which is claimed by the defendants. Furthermore, another bill of
March, 2017 shows that from August 2016 to January 2017 the reading of
electricity meter was zero i.e. for 6 months not a single unit was consumed

by defendants. Similarly, another electricity bill is of 30/05/2018 which
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shows that electricity consumption from 13/11/2017 to 13/04/2018 was zero
1.e. once again for 6 months not a single unit of electricity was consumed.
Another bill is of 04/09/2018 which shows that from February 2018 to July
2018 electricity consumption was zero. Thus, it is clear that appellants have
not consumed even a single unit of electricity from August 2016 till July
2018. Another electricity bill is of 28/01/2020 which shows that 100 units
were consumed in the months of September 2019, October 2019, November
2019 and December 2019, 109 units were consumed in the month of August
2019 and 159 units were consumed in the month of July 2019. This bill is of
Radha Krishna Mandir. There is another electricity bill which shows that 100
units were consumed in the months of January 2020, February 2020 and
March 2020, 92 units were consumed in the month of April 2020, 138 units
were consumed in the month of May 2020 and 119 units were consumed in
the month of June 2020. Once again the address given in this bill is of Radha
Krishna Mandir. Therefore, it is clear that the bills which were filed by the
appellants along with application under Order 41 Rule 27 CPC were not
essential for just decision of the case. Even otherwise, no convincing reason
was assigned by the appellants as to why the said documents which were
already in existence during the pendency of trial were not filed. Under these
circumstances, the appellate Court did not commit any mistake by rejecting

the application under Order 41 Rule 27 CPC.

13.  Since the appellants/defendants have not proved that from which date
they are in possession of the property in dispute, they have not proved that
any amount of Rs. 50,000/- was paid to Kailash Chand Jain before taking
permission to construct the house, they have failed to state that when the

house was constructed, Ramshri Bai (DW1) has not stated anything in her

Signature-Not Verified

Signed by ANA
SHRIVASTA

Signing time:7/26/2025
4:34:25 PM



NEUTRAL CITATION NO. 2025:MPHC-GWL:15460

8

affidavit under Order 18 Rule 4 CPC about her possession over the property
in dispute, further in absence of sale deed no title would transfer to
appellants, accordingly, this Court is of considered opinion that the Courts
below did not commit any mistake by passing the decree of permanent
injunction and declaration of title in favour of plaintiffs. Even otherwise it is
well established principle of law that even if concurrent findings of fact are
erroneous, still this Court in exercise of power under Section 100 of CPC
cannot interfere with the said findings unless and until they are found to be
perverse. This Court has already considered the pleadings and evidence led
by6 the parties. Even otherwise, no perversity could be pointed out by
counsel for the appellants. Accordingly it is held that no substantial question

of law arises in this appeal.

14.  Ex consequenti judgment and decree dated 24/11/2023 passed by
Principal District Judge, Guna in Regular Civil Appeal No. 20/2021, as well
as, judgment and decree dated 24/6/2021 passed by VII Additional Judge to
the Court of First Civil Judge, Junior Division, Guna in RCSA No. 87 of
2017 are hereby affirmed. Appeal fails and is, hereby, dismissed.

(G.S. AHLUWALIA)
JUDGE

(and)
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